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TL:DR

1. Puzzle:Under what conditions do apex courts align with lower courts
in constructing legal rules?

2. Application: The ECJ must balance demands from judicial
hierarchy with pressures from external political actors ⇒ A theory of
conditional rulemaking alignment.

3. Research Design:

• Dataset – Referrals and Judgments Texts 2008-2023 (N=5,017).
• LIAC – Local Information-Adjusted Citation alignment.
• D – Disentangle effects of hierarchical disengagement, credible

override, and legal alternatives.

4. Results: Contrary to theory credible override +0.048 and legal
alternatives −0.174

5. Implications: The ECJ’s responsiveness driven by legal
sophistication and institutional prestige than formal override capacity.
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Apex Courts Make Legal Rules §

§ Rulemaking is a hallmark feature of apex courts.

§ Lower courts function as decentralized repositories of legal
rules.

Quote
“The Court considers the Maltese practice of ‘golden passports’
incompatible with European Union (EU) law, thus intervening
in a manifest case of abuse. This is certainly applaudable. The
problem lies not with the decision’s outcome, but in the way the
Court reaches it” Spieker, L. D. & Weber, F.(2025)
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What we know from theory...

§ Historically domestic courts as the ‘main allies” of the ECJ
in the judicial construction of Europe

§ EU MS courts are necessary to enforce its caselaw in cases
that do not require a referral

• Member states observations (amici curiae) influence the
ECJ significantly when solving case dispositions.

• These observations construed to carry credible threat of
non-compliance and/or override.
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1Thomas von Danwitz, Vice President to the ECJ
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What ECJ thinks...

We have to deliver… to the satisfaction in particular of the
national judges that are asking the questions. This is… our
first addressee… It’s not academia… but it’s the judge that has
asked the question, and we want that… she receives an answer
that she can work with.

And then the Commission is in every proceeding, tells us,
‘Well, the directive effectively intends to regulate this and
that,’ and so on and so forth. And of course, the Member
State in question would say, ‘No, no, no, this is going way
too far.’

— Thomas von Danwitz, Vice President to the ECJ,
Borderlines Podcast #3, 1 Nov 2024
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Research Question

Under what conditions does the European Court of Justice align
its legal basis usage with domestic courts in constructing legal
rules?
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2

2The three towers: Rocca, Montesquieu and Comenius
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Strategic Rulemaking Alignment by the ECJ

EU 
Member States

Referring
Court

European Court of Justice

R001
R002

Legal Rule
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Theoretical Expectations
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Dataset

Variable Count
Referral Applications texts 5,017
Referral Questions 14,127
Referral Questions Citations 26,149

ECJ Operative texts 4,435
ECJ Operative Judgment Paragraphs 6,916
ECJ Operative Judgment Citations 15,510
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Citation Standardization
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Causal Identification Strategy
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Figure A.7: Unified Theory Conditional Rulemaking Alignment

Symbol Variable
Y Rulemaking Alignment
T Threat Override
I Legal Alternatives

hP i Primary Lawi

[B] EU MS Observationsii

H Hierarchical Disengagement
M1 Judge–Observing MS Match; AG Opinion
M2 Chamber Size; Judge–Court MS Match; AG Opinion
Z1 Policy Area (�)
E1 EC Observes (pression variable)

i Primary law hP i is not a causally relevant variable but behaves as a activa-
tion switch for the theoretical mechanisms T and I.
ii EU MS Observations [B] is causally relevant, yet encodes two distinct the-
oretical mechanisms which if modeled with traditional two-way interactions
would confound their effects.

Table A.2: Symbol definitions for variables used in the model.

37
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Estimation

yi = η + γ + δ + (η × γ) + (η × δ) + Xi + λp
i + εr

i (1)

yi: Degree of rulemaking alignment for referral-judgment dyad i

η: Hierarchical disengagement
γ: Threat of credible override
δ: Legal alternatives
η × γ: Conditional moderation effect of hierarchical disengagement
and credible override
η × δ: Conditional moderation effect of hierarchical disengagement
and legal alternatives
Xi: Vector of confounders used for minimal adjustment
λp

i : Fixed effects controlling for ECJ’s field of law classification p
εr

i : Robust error term clustered at referring member state court c level
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Implications
1. The ECJ’s responsiveness appears driven more by the legal

sophistication and institutional prestige of the interlocutor than
by their formal override capacity.

2. Member states exert their greatest influence precisely when they
lack formal power to override ECJ decisions.

3. Any time you model ECJ behavior you MUST hold referring
court hierarchy constant.

4. The LIAC alignment useful for anyone doing citation comparison
between two agents.

5. Revisit previous studies disentangling theoretically distinct
causal pathways.
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Feedback Questions

Thank you for your time!!!
Please feel free to ask any questions and comments.

Contact
Email: m.m.manriquez@arena.uio.no
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