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The Problem

• EU is a “community based on the rule of law” 
(ROL) – ECJ in Les Verts (1986)

• On paper: Art 2 TEU proclaims EU founded on 
democracy, rule of law & fundamental rights
• Not just normative aspiration- also practical necessity

• In practice: EU depends on independent national 
judiciaries for its “infrastructural power”
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attack the ROL, & go after the courts?
• After 2010: HU & PL became the EU’s first 

“competitive authoritarian” regimes
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• 14 innovative legal bases (parsing 15,000 Treaty 
citations)

• 6 innovative legal principles (parsing 4 
authoritative EU law sources)

• 9 innovative enforcement actions invoking a 
new legal basis/principle
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prompted by Commission
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•With the exception of 2016-18, EU’s “Guardian 
of the Treaties” has been missing in action

• ECJ’s innovation spurred the Commission to 
act more than the reverse

• EU’s challenge is not that it lacks the legal tools 
to defend ROL, but that the Commission &  
member states lack the political will
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Next Research

National Legal Order

EU Legal Order 2. ECJ
Answers nt’l court?

referral

1. National Court
 solicits ECJ

• What explains national courts success in the development 
of EU Caselaw via preliminary references? 



Thank you!
Questions / Comments? 

m.m.manriquez@arena.uio.no
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